


Dovydas Vitkauskas
Grigoriy Dikov

Protecting the right

to a fair trial

under the European Convention
on Human Rights

Council of Europe human rights handbooks

Council of Europe
Strasbourg, 2012




Grigory Dikov has been working as a lawyer at the Registry of
the European Court of Human Rights for almost ten years. For-
merly a practising lawyer in Russia, he oversaw a number of
legal reform projects there, running professional training
events in various European countries and producing publica-
tions as an expert on criminal justice and fair trial. He is also
currently adjunct professor of European human rights law at
the Syracuse University Centre in Strasbourg.

Dovydas Vitkauskas is a consultant on justice and good gov-
ernance. With almost ten years of previous practice as a lawyer
at the Registry of the European Court of Human Rights, and an
academic background in Lithuanian and English law, Dovydas
now advises a number of European governments on legislative
and institutional reform of the justice sector, by leading teams
of consultant experts and helping implement various activities
of the Council of Europe and the European Union. He also fre-
quently carries out training of legal professionals in a variety of
countries on human rights and other issues related to good
administration of justice.

The opinions expressed in this publication are those of the
authors and do not engage the responsibility of the Council of
Europe. They should not be regarded as placing upon the
legal instruments mentioned in it any official interpretation
capable of binding the governments of member states, the
Council of Europe’s statutory organs or any organ set up by
virtue of the European Convention on Human Rights.

Directorate General of Human Rights and Rule of Law
Council of Europe

F-67075 Strasbourg Cedex

www.coe.int/justice

© Council of Europe, 2012

1st printing, February 2012
Printed at the Council of Europe






COUNCIL OF EUROPE HUMAN RIGHTS HANDBOOKS

Public nature of decision.................. ... ... 57
Example of a violation of the requirement of the public
nature of the decision . . ....... ... ..., 57
Examples of no violation of the publicity of decision
TEGUITEMIENIE . . oottt 57
Specifics of “fairness” in criminal proceedings ................ 57
SUmmary ... 57
Entrapmentdefence.......... ... ... .. i, 58
Right to silence and not to incriminate oneself; co-erced
confession ...........o. i 61
General principles. ............oouuiii i 61
Obligations imposed by law .............................. 63
Intrusive methods of investigation ......................... 66
Flagrant denial of a fair trial abroad ....................... 69
Right to a reasoned decision and reliable evidence ............ 70
Reasoned decision ............ooiiiiiiiiiiii .. 70
Unlawful and unreliable evidence ......................... 71

Trial within a reasonabletime ............................. 73
General principles. .......... ... . 73
Nature and complexity of thecase........................... 74
Conduct of the parties .............co.ootiiiiinneno... 75
Article 6 §2: presumption of innocence..................... 78
Article 6 §3: defencerights . ............... ... ... ... ... 83

SUMMAry . ... 83
Notification of thecharge .................. .. .. .. ... ... 83
Adequate time and facilities to prepare a defence ............. 85
Legal representation or defence in person.................... 88
Right to examine witnesses .............. ..., 94
Free assistance of an interpreter............................ 100
Indexofcases .............ooviuiiiiiiiiiiiiinin 102



Article 6 of the European Convention on Human Rights

Right to a fair trial

1. In the determination of his civil rights and obligations or of
any criminal charge against him, everyone is entitled to a fair
and public hearing within a reasonable time by an independent
and impartial tribunal established by law. Judgment shall be
pronounced publicly but the press and public may be excluded
from all or part of the trial in the interests of morals, public
order or national security in a democratic society, where the
interests of juveniles or the protection of the private life of the
parties so require, or to the extent strictly necessary in the
opinion of the court in special circumstances where publicity
would prejudice the interests of justice.

2. Everyone charged with a criminal offence shall be presumed
innocent until proved guilty according to law.

3. Everyone charged with a criminal offence has the following
minimum rights:

a. to be informed promptly, in a language which he under-
stands and in detail, of the nature and cause of the accusation
against him;

b. to have adequate time and facilities for the preparation of his
defence;

c. to defend himself in person or through legal assistance of his
own choosing or, if he has not sufficient means to pay for legal
assistance, to be given it free when the interests of justice so
require;

d. to examine or have examined witnesses against him and to
obtain the attendance and examination of witnesses on his
behalf under the same conditions as witnesses against him;

e. to have the free assistance of an interpreter if he cannot
understand or speak the language used in court.




Introduction

The case-law of the European Court of Human Rights on
Article 6 is a complex body of rules. The purpose of this hand-
book is to elucidate the subject to an extent that will allow
readers to develop their own capacities as regards better struc-
turing and reasoning of legal points in favour (or in defence) of
an alleged violation of the Convention — at the national or
international level, whether in the context of actual proceed-
ings in Strasbourg or in a more hypothetical academic exercise.

It was written primarily with practising lawyers in mind. As a
legal practitioner’s tool, it includes a rather condensed
summary of principles derived from the Court’s very extensive
case-law under Article 6, while using language and style remi-
niscent of the Court’s own jurisprudence.

The authors have aimed to depict a coherent structure drawn
from the wide array of express and implied rights enshrined in
Article 6. At the same time, they have tried to cite as many
cases as possible in order to show that the case-law is far from
clear — or settled — in a number of instances.

Owing to the need to respect the required degree of brevity in
the summaries, readers may be left with a feeling that they are
prompted to do some additional research — which in fact the
authors wholeheartedly encourage them to do by following up
and examining every decision or judgment referred to here.
The index of cases (page 102), together with the paragraph
numbers of judgments cited in the text, will facilitate this task.
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Role of Article 6, methods and principles of its interpretation

Article 6 of the European Convention on Human Rights (“the
Convention”) guarantees the right to a fair trial. It enshrines the
principle of the rule of law, upon which a democratic society is
built, and the paramount role of the judiciary in the administra-
tion of justice, reflecting the common heritage of the Contract-
ing States. It guarantees procedural rights of parties to civil
proceedings (Article 6 §1) and rights of the defendant (accused
suspect) in criminal proceedings (Article 6 §§1, 2 and 3).
Whereas other participants in the trial (victims, witnesses, etc.)
have no standing to complain under Article 6 (Mikova v. Italy,!
dec.), their rights are often taken into account by the European
Court of Human Rights (“the Court”).

In a similar way to other provisions of the Convention, Article 6
is subject to teleological interpretation. The Court attempts to
give practical effect to the purpose of the provision, with a view
to protecting rights that are practical and effective (principle of
effectiveness) rather than theoretical and illusory (Sakhnovskiy
v. Russia [GC], §§99-107). As a result of this non-literal, contex-
tual, interpretation of Article 6, the right of access to a court

1. Cases are cited for the first time by title (including respondent state), thereafter
generally by applicant name only. An index of cases, with reference dates,
appears on page 102.

(Golder v. the United Kingdom, §§26-40), the right to imple-
mentation of judgments (Horusby v. Greece), §§40-45), the right
to finality of court decisions (Brumdrescu v. Romania), $§60-
65) have been found to exist among a number of implied
requirements (rather than derived from the letter) of this provi-
sion.

While the Convention should so far as possible be interpreted
in harmony with other rules of international law, including
other international engagements of the respondent state, it
cannot be excluded that the Convention requirements may
override them (Fogarty v. the United Kingdom, §§32-39; see also
Bosphorus Hava Yollari Turizm ve Ticaret Anonim Sirketi v.
Ireland [GC], §§108-111, and other cases contesting different
pieces of European Union legislation from the point of view of
the European Convention on Human Rights).

Article 6 must be interpreted in the light of the present-day
conditions, while taking account the prevalent economic and
social conditions; which is also known as the concept of “the
Convention as a living organism” (Marckx v. Belgium, §41). In
interpreting the Convention the Court may also take into
account relevant rules and principles of international law appli-
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